
A Homeowner’s Guide to the

Minnesota Statute of Limitations for Water Damage

and Other Construction Defect Cases

Claims by Minnesota homeowners against builders and material suppliers can generally be divided into two main types of causes of action:  claims made pursuant to the statutory new home warranty found in Minnesota Statutes Section 327A.01 et seq., and non-warranty claims such as negligence and breach of contract.  Individuals faced with construction defects in their homes resulting in water intrusion, mold or other damage must be aware of strict time limitations that apply to all legal claims construction defects.  As described below, the time limitations for claims based on non-warranty allegations are governed by Minnesota Statutes Section 541.051, subd. 1, and claims brought under the statutory warranty are governed by Minnesota Statutes Section 541.051  subd. 4.
This article provides homeowners with a summary of the Minnesota statute of limitations for construction defects and the statutory new home warranty laws, and provides background information regarding various court interpretations on these subjects.  Each case is different and this article is not to be relied upon as legal advice.  Instead, homeowners faced with this issue should consult with an attorney experienced in this area of law.

Some homeowners are under the mistaken belief that ongoing discussions or negotiations with a builder or its insurers regarding resolution of a problem will stop or toll the statute of limitations and provide additional time to commence suit.  As a general rule, this is not the case.  Very strict deadlines must be met to preserve warranty and non-warranty claims.  When these deadlines (as discussed below) are not met, homeowners with even major damage to their homes may recover nothing.
THE MINNESOTA HOME WARRANTY:
MINNESOTA STATUTE SECTION 327A.02

The statutory warranty for defects in construction in a property is found in Minnesota Statutes Section 327A.02.  This statute provides the following warranty for home, or “dwelling” owners:

Subd. 1.  Warranties by vendors.  In every sale of a completed dwelling, and in every contract for the sale of a dwelling to be completed, the vendor shall warrant to the vendee that:  (a) during the one-year period from and after the warranty date the dwelling shall be free from defects caused by faulty workmanship and defective materials due to non-compliance with building standards; (b) during the two-year period from and after the warranty date, the dwelling shall be free from defects caused by faulty installation of plumbing, electrical, heating, and cooling systems due to non-compliance with building standards; and (c) during the ten-year period from and after the warranty date, the dwelling shall be free from major construction defects due to non-compliance with building standards.

* * *

Minnesota Statutes 327A.02 defines “major construction defects” as referenced above in part (c) as follows:

Major construction defect means actual damage to load bearing portion of dwelling of the home improvement, including damage due to subsidence, expansion or lateral movement of soil, which effects the load bearing function and which vitally affects or is eminently likely to vitally use of the dwelling or the home improvement for residential purposes.  Major construction defect does not include damage due to movement of soil caused by flood, earthquake or other natural disaster.

This statute creates a new construction warranty for homeowners even where none has been expressly offered by the builder.  Homeowners faced with water intrusion claims and other construction defects often bring a lawsuit alleging breach of this warranty, as well as the non-warranty (common law) claims such as negligence and breach of contract.  As set forth below, however, additional time restrictions and obligations on the part of the homeowner apply to the process of bringing a breach of statutory warranty claim in Minnesota.  Specifically, under Minnesota Statute 327A.03 entitled “Exclusions,” the following obligation is placed on homeowners as a first step in the breach of statutory warranty claim process.  In relevant part, the statute reads:

Reliability of the vendor [the builder] or the home improvement contractor under 327A.01 to 327A.07 is limited to the specific items set forth in Sections 327A.01 to 327A.07 and does not extend to the following:

(a) Loss or damage not reported by the vendee or the owner to the vendor or the home improvement contractor in writing within six months after the vendee or the owner discovers or should have discovered the loss or damage.

In layman’s terms, this statute requires that the builder receive a written report or notice within six months after the homeowner should have discovered the loss or damage.  A homeowner’s failure to meet this initial hurdle will bar a statutory warranty claim and may limit the homeowner to making only a common law claim (e.g., breach of contract or negligence and, as set forth below, provided those claims are commenced in a lawsuit prior to two years from the date of discovery of the defect).

It is important to note that even if homeowners provide the “six-month notice” described above, they must still commence a suit within two years after the builder breaches its statutory warranty.  The date of the breach of the warranty would generally be the first date upon which the homeowner learned that the builder was unwilling or unable to honor the statutory new home warranties.  If a warranty claim is waived or is otherwise not available, the homeowner would be relegated to pursuing only common law negligence and breach of contract claims.  In such event, it is generally accepted that homeowners have no legal right of recovery unless they commence a lawsuit within two years of the discovery of the defect (as opposed to two years from the date the warranty was breached).  These statutes of limitation are described below.  

THE STATUTE OF LIMITATIONS FOR DEFECTS IN CONSTRUCTION

The statute of limitations for making a legal claim (a lawsuit) for defects in the construction or repairs of a home is set forth in Minnesota Statute § 541.051.  For non-warranty claims, under Minn. Stat. § 541.051, subd. 1, homeowners must commence an action within two years from the “date of discovery of the injury” or their claims may be barred.  The definition of “discovery” is discussed below.  To bring a warranty action (often done simultaneously with a non-warranty action if the common law statute of limitations has not lapsed), the homeowners must first satisfy their “notice” obligation discussed above and notify the builder in writing of their warranty claim before six months has passed from the discovery of the structural defect.  Once the homeowners learn that the builder is unwilling or unable to honor the warranty (typically in response to the “notice”), a two-year clock begins under Minn. Stat. § 541.051, subd.4, and if the suit is not commenced within that time period, homeowners have no legal right of recovery for the damage to their homes.

Homeowners should be aware that the statute of limitations for a warranty claim and the statute of limitations for a non-warranty claim (despite both being “two-year statutes of limitations”) can actually lapse at different times.  For example, if homeowners discover a defect in their home on January 1, their two-year statute of limitations for non-warranty claims begins to run immediately.  If five months later they send a letter to their builder providing notice of a warranty claim and the builder informs them two months later that it will not honor the warranty, the statute of limitations for the warranty claim will not expire until two years after the homeowners learn of (“discover”) this breach of warranty, which in this case would be 27 months from the date the defect was discovered but only two years from the date the breach of the warranty was discovered.  This is important for homeowners who are involved in claims that have been delayed by the builder or the builder’s insurers.  Under the scenario described above, a homeowner could be limited to only a warranty claim.  The loss of choices and causes of actions (types of claims a homeowner can make) may reduce their options for recovery.  In addition, the statutory warranty has many exceptions to recovery which support the conclusion that there may be a great risk in allowing the statute of limitations for non-warranty claims to lapse.
Builders often have good intentions in engaging in ongoing discussions regarding the resolution of a claim.  However, once they inform their insurers of the claim. The focus is often shifted to creating a statute of limitations defense.  These insurers will often seek out the homeowners and interview them, focusing the questioning on the subject of “date of discovery” (the date the statute of limitations clock began to run), and have little interest in any substance regarding the scope of the defect or how the water infiltration has affected the homeowners’ lives.  Homeowners should be aware that after discovery of the problem, the two-year clock for non-warranty claims is running pursuant to Minn. Stat. § 541.051.  Extreme caution should be exercised when responding to questions from builders or their insurers which begin “[W]hen did you first notice ....”  Except in the rare circumstances described below, the only way to stop the statute of limitations clock is to commence a lawsuit.

The statute of limitations for home defect cases (Minnesota Statutes § 541.051) states (in relevant part) the following:

Chapter 541.   Limitation of time, commencing action.

541.051.  Limitation of action for damages based on services or construction to improve real property.  

1.(a)
Except where fraud is involved, no action by any person in contract, tort, or otherwise, to recover damages for any injury to property, real or personal, or for bodily injury or wrongful death, arising out of the defective and unsafe condition of any improvement to real property, nor any action for contribution or indemnity for damages sustained on account of an injury, shall be brought against any person performing or furnishing the design, planning, supervision, materials or observation of construction or construction of the improvement to the real property or against the owner of the real property more than two years after the discovery of the injury [emphasis added] or, in the case of an action for contribution or indemnity, accrual of the cause of action, nor, in any event shall such a cause of action accrue more than ten years after substantial completion of the construction.  Date of substantial completion shall be determined by the date when the construction is sufficiently completed so that the owner or the owner’s representative can occupy or use the improvement for the intended purpose.  

Courts have generally interpreted this paragraph to mean that a homeowner must bring a lawsuit for defective construction within two years after the date of the discovery of the defect in construction, and no more than 10 years after the completion of the construction itself. 
As of August 1, 2004, subdivision 4 of this statute (Minn. Stat. 541.051) states:

Subd. 4.  Applicability.  For the purposes of actions based on breach of the statutory warranties set forth in section 327A.02, or to actions based on breach of an express written warranty, such actions shall be brought within two years of the discovery of the breach.  In the case of an action under section 327A.05, which accrues during the ninth or tenth year after the warranty date, as defined in section 327A.01, subdivision 8, an action may be brought within two years of the discovery of the breach, but in no event may an action under Section 327A.05 be brought more than 12 years after the effective warranty date.  
Under this section the clock for warranty claims begins to run upon discovery of the breach of warranty and not upon discovery of the injury.

CASES ADDRESSING THE STATUTE OF LIMITATIONS FOR

WARRANTY AND NON-WARRANTY CLAIMS

Many homeowners presume that “discovery” date is not the date the results of the defect are discovered (for example, pooling water or staining below a window) but, instead the date the cause of the defect is discovered.  Courts often disagree with this argument.
  The cases below, listed from oldest to most recent, provide insight as to how Minnesota courts have treated the issue of date of discovery.  Every homeowner faced with a construction defect should be particularly familiar with and understand the Vlahos v. R and I Construction case (Minn. 2004), described below.
Continental Grain Company v. Fegles Construction Company, Inc., 480 F. 2d 790 (1973).  This case stands for the proposition that under Minnesota law it is not necessary for the full extent of the damages to be known or predictable for the statute of limitations to begin to run. 

Lake City Apartments v. Lund Martin Company, 428 N.W.2d 110 (Minn. Ct. App. 1988).  The property owner experienced water leaks from pipes in 1981 and 1982.  After a repair, the leaks stopped until 1984.  The builder argued that because there had been some leaks more than two years prior to the commencement of a lawsuit, the building owners should recover nothing.  

Ultimately, the court found that the date of discovery is a “question of fact” for a jury.  The issue of “question of fact” is highly relevant for homeowners faced with a builder’s statute of limitations defense.  Builders will often cite a variety of cases supporting the proposition that signs of any damage constitute date of discovery.  Homeowners will often cite this case (Lake City) and others for the proposition that “date of discovery” is not an issue for a judge to decide but instead is an issue for a jury to decide.  In that context, if the court accepts this argument, the homeowners’ case is not immediately dismissed.  The best protection against having to rely upon this argument is commencing a lawsuit within two years of any signs of defects in a home.

Thorpe v. Price Brothers Company, 441 N.W.2d 817 (Minn. Ct. App. 1989).  Mr. Thorpe’s leg was injured by a defect in a building at his place of employment.  Mr. Thorpe brought a lawsuit more than two years after the injury occurred, claiming that he did not “discover” the defect to the property until he and his attorney inspected the property.  This case is relevant to a water infiltration or mold case because homeowners often argue that the discovery of a defect does not occur at the time that water is noticed but instead at the time an expert identifies that there is indeed a defect in the construction.  

In Thorpe, the Minnesota Court of Appeals held (after first finding that the conveyor system constituted “an improvement to real property” under the two-year statute of limitations) that:

Given these facts, Thorpe either discovered or with reasonable diligence should have discovered the defective and unsafe condition [of the improvement to real property] on the date he was injured.  The fact that he was unaware of the exact nature of the defective and unsafe condition until he was allowed to inspect it [property] does not preclude [dismissal of his case on the basis of statute of limitations]….

In the context of a water intrusion case, it can be expected that a builder who is arguing for the application of Thorpe would argue that the discovery of any water in a house and not the reason for water in the house, constitutes the date of discovery.
Levee Drive Associates Ltd. v. Bor-Son Building Corp., 441 N.W.2d 560 (Minn. Ct. App. 1989).  In this case, approximately six months after the completion of the construction of a building, the property owner complained to the builder about discoloration of a brick façade.  The builder stated that the problem was due to moisture trapped in the brick.  Letters were sent back and forth between the property owner and the builder over the course of the next year.  Approximately one year after the property owner reported the problem to the builder, a brick supplier supplied the property owner with a cleaning solution for the brick.  Approximately 6-1/2 years later, the property owner hired an engineer to investigate new cracking and pitting in the mortar on the brick.  The engineer concluded that the cracking and the pitting resulted from the same problem which had caused the brick discoloration.  One year later, approximately 7 years after the first discoloration was discovered, the property owner commenced a lawsuit against the builder.  The court found that the property owner could recover nothing pursuant to the applicable statute of limitations. 


The court found that the date of discovery occurs when “injuries should have been discovered in the exercise of due diligence.”   What this suggests for homeowners is that in some circumstances, even if they are not aware of the problem with their home, a court may find that the statute of limitations begins to run, even before they know of the injury, if they should have known of the injury with “due diligence.”  Again, this can reveal an opportunity for a very harsh result in favor of a builder.

Metropolitan Life Insurance Co. v. M. A. Mortenson Companies, Inc., 545 N.W.2d 394 (Minn. Ct. App. 1996).  This case should be contrasted with the Lake City case cited above in that this case is often utilized by builders seeking a harsh result against homeowners on the statute of limitations issue.  In this case, the building owner noted water leakage in late 1987 and early 1988.  Thereafter, water leakage was common in the building.  In 1992 and 1994, experts retained by the building owner reported that the leakage was the result of defects in the building’s windows.  Ultimately, a variety of defects were identified, all of which constituted separate, distinct sources of water.  The property owner brought suit and was confronted with a motion to dismiss its case based upon the statute of limitations.  The property owner argued that of the different defects discovered, each defect constituted a separate and distinct issue and the beginning of separate statute of limitations clocks.

The Metropolitan Life court focused on the continuing nature of the problem and essentially found that the defects and the water from a variety of sources were irrelevant.  Many homeowners find that they have defects not only in their stucco but in their windows and possibly even differences in the methods of installation of the windows and roofing materials.  

The Metropolitan Life case suggests to homeowners that even if the defects are from a variety of sources, courts may find that the statute of limitations began to run on the date of the discovery of the first problem.  The Metropolitan Life court noted that there was not a “temporary solution” or “cessation of the injury.”   

Pamida, Inc. v. Christianson Building Corp., 285 F. 3d 701 (8th Cir. 2002).  This case involved a building owner with small floor cracks in a concrete floor.  The court found that the building owner could not make any recovery for defects in the entire floor due to the fact that the owner discovered small cracks in a limited area of the floor.

Citing other cases, the court held that the date of discovery had occurred immediately upon the discovery of the “minor” cracks and found that discovery of cracking in one part of the floor constituted discovery of the defect in the entire floor.  The court then found that the statute of limitations therefore had run out for the property owner’s entire claim.

The analogous situation for the homeowner facing a stucco defect would be that if minor leaks in one section of the stucco or in one window are discovered, under the Pamida decision the homeowners may be found to have discovered the defects in all of the windows or in all of the stucco.  The Pamida court noted that the two-year statute of limitations period found in Section 541.051 “does not await a leisurely discovery of the full details of the injury.”  In other words, the statute of limitations, and date to provide the six-month notice to the builder, may begin to run even if homeowners do not have a full understanding regarding the defects of their home.

Homeowners are usually stunned to find that the statute of limitations for all defects and water infiltration in their home is based solely on a minor discovery of a small leak in the home.  Many cases support the conclusion that in the event that any leakage has been discovered, suit must be commenced prior to a two-year lapse of time from the date of the initial discovery.  For a new home warranty claim, the six-month letter would need to be sent based upon that date of initial discovery.  

Dakota County v. BWBR Architects, Inc., 645 N.W.2d 487 (Minn. Ct. App. 2002).  In this case, the county was aware of minor defects (leaking) in a building it owned shortly after the project was complete.  Later, it became aware of highly significant defects in the building.  The county brought an action against the contractors and architects who designed and constructed the building.  The defendants immediately brought a motion to have the case dismissed based upon the expiration of the statute of limitations.  The court found (like other courts before it) that even if the full extent of injury is not known, the date of discovery is when any aspect of the injury is discovered.  The court found that the applicable two-year statute of limitations began to run when “with due diligence the injury should have been discovered, regardless of whether the precise nature of the defect causing the injury was known.”  

This finding is significant to homeowners who have at first had minor window leakage and later discover a massive defect in their roof, multiple windows and stucco, or other building components.  Builders will often rely on this case to attempt to establish that a homeowner’s time deadlines have not been met. 

Koes v. Advanced Design, Inc., 636 N.W.2d 352 (Minn. Ct. App. 2001).  In this “date of discovery” case under the new home warranty laws, the homeowner moved into the residence in 1997 and found drain tile and heating problems in July 1999.  In late 1999, the homeowner provided written notice to the builder of the problems.  The homeowner commenced suit more than two years after the construction of the property but less than two years after the date of discovery.  However, the two-year new home warranty for heating problems had expired.  

The court faced the issue of whether a homeowner who brings claims that are barred pursuant to Minn. Stat. § 327A.02 (the Minnesota two-year new home warranty) but otherwise complies with the statute of limitations in Minn. Stat. § 541.051 (i.e. sues within two years fro the date of discovery) may recover damages.  The court decided in favor of the homeowner and essentially left an open question regarding homes that are more than ten years old.  The issue of claims for homes which are older than ten years was decided as of August 1, 2004 in an amendment to the statute of limitation found at Minn. Stat. § 541.051, Subd. 4, as described above.  As stated above, Minn. Stat. § 541.051 sets forth a ten-year statute of repose which requires that any claim be brought within ten years after the completion of the construction (or eleven or twelve years if the defect is discovered in the ninth or tenth years).  

Independent School District No. 775 v. Holm Brothers Plumbing & Heating, Inc., 660 N.W.2d 146 (Minn. Ct. App. 2003).  A school district brought claims related to an alleged defect in the heating system of a school building built in 1993.  The heating system was completed in 1994.  Between 1996 and 1998, a heating, ventilation and air contractor was called twelve times to make repairs to the heating system.  In 1999, the school district hired an engineer to analyze the cause of the failure.  In 2000, the engineer stated that the reason for the failure was due to improper installation.  The school district (the building owner) commenced an action in 2001.  The trial court dismissed the property owner’s action as barred pursuant to the statute of limitations.  Significant to homeowners with water infiltration issues, the Court of Appeals noted that:

For an action brought in court, the limitations period under Minnesota Statute Section 541.051, subd. 1, begins to run when actionable injury is discovered, or with due diligence, should have been discovered, regardless of whether the precise nature of the defect causing the injury is known.

Vlahos v. R and I Construction of Bloomington, 658 N.W.2d 917 (Minn. Ct. App. 2003) (rev’d 676 N.W. 2 672 (Minn. 2004)).  This case involves a homeowner with water rot problems.  The facts were similar to many other Minnesota water infiltration problems in homes throughout the State of Minnesota.  The home was constructed in 1991 for the Rovicks, the first purchasers.  While they lived in the home the Rovicks experienced various water leakage problems, including condensation and leaky windows.  They made efforts to correct these problems through the use of dehumidifiers and caulking.  In 2000, the Vlahoses, the second owners, purchased the home and began a large remodeling project.  During this remodeling project, they discovered a large amount of water damage in the interior walls of the home.  Vlahos commenced a lawsuit in 2001 and the builder sought to have the case dismissed based on the two-year statute of limitations, arguing that the discovery by the Rovicks began the statute of limitations period.  

The trial court and the Minnesota Court of Appeals found that the Vlahos’ claim was barred by the statute of limitations.  Essentially, it was found that the statute of limitations clock under Minnesota Statute 541.051, subd. 1, began to run upon the discovery of the damage by the previous homeowners.  The Minnesota Supreme Court, however, reversed the decision of the trail court and the Minnesota Court of Appeals and ruled in favor of Vlahos, finding that his claim was still viable.  Minnesota Supreme Court Opinion focused primarily on the homeowners’ claim for breach of the statutory new home warranty.  A number of very important findings were made on the subject of the procedures and deadlines for making a claim under this statute.


The Minnesota Supreme Court found that the statute of limitations clock for a warranty claim does not begin upon discovery of the injury (as with a non-warranty claim such as negligence or breach of contract) but, instead, the warranty statute of limitation clock begins to run when the homeowners discover or should have discovered the builder’s refusal or inability to insure the home is free of major construction defects.  Arguably, this means that the statute of limitations clock for a warranty claim begins to run when the homeowners have notice of the breach of the warranty rather than the discovery of the injury (defect).


The Vlahos Court also clarified the definition of “major construction defect” as referenced in the Minnesota New Home Warranty Statute.  Prior to this decision, builders had argued that warranty claims could only be asserted for structural damage that was present at the time of construction.  For example, they argued that a defect in the structural support system of the home needed to be present at the time construction was completed.  The court in Vlahos clarified that this definition extended to actual damage of the load bearing portions of the dwelling occurring after the completion of construction, for example, damage to the load bearing portions of the building which occurred as a result of water infiltration which caused the load bearing portions of the dwelling to become water saturated or rotted.  


This is a landmark case for homeowners facing water infiltration and construction defect issues.  First, it allows subsequent purchasers to bring claims for breach of warranty even if previous owners have “discovered” an injury more than two years prior to the commencement of a lawsuit (provided that the six-month notice letter was sent to the builder).  Second, it clarifies the definition of “major construction defect” as referenced above.  Third, it provides clarity for warranty claims.  It does bring some confusion in that it suggests that the statute of limitations for a non-warranty claim may run out before the statute of limitations for a warranty claim commences.  Significantly, however, it gives some basis for recovery to homeowners who previously believed that their claim was lost under the statute of limitations.

Cases addressing

“Tolling of statute of limitations” 


Many homeowners work with their builders upon discovery of leaks and other problems to try to resolve the issues.  If this process takes more than two years from the discovery of the first sign of a problem the homeowner may ultimately recover nothing. 

There are only two possible ways for a homeowner to stop the statute of limitations clock and bring an action for a non-warranty claim more than two years after the date of discovery.  The first is fraud, which is essentially self-explanatory (the builder must commit fraud against the homeowner in relation to the defect).  The second is known as “estoppel” or equitable tolling.

Under the doctrine of estoppel and equitable tolling, during the two years after the date of discovery some event stops the clock from moving, preventing the builder from arguing expiration of the statute of limitations upon commencement of a lawsuit.  Many homeowners believe that simple discussions or even negotiations for a resolution with the builder will somehow stop the statute of limitations clock.  As the Oreck case below clearly states, this is generally false.  Instead, some very clear conduct by the builder must occur for the statute of limitations to be stopped.  For example, as set forth below, some courts have found that strong assurances that the problem will be repaired may stop the clock.  Relying on a tolling or equitable estoppel argument is generally considered a major gamble for a homeowner.  The court decisions are far too inconsistent for any homeowner to allow the two-year clock to lapse following the date of discovery on their simple belief that they may assert an estoppel argument.

If a homeowner is in negotiations with a builder and believes that the builder has made assurances that a repair will occur, the homeowner should obtain a written document wherein the builder waives the statute of limitations and/or explicitly admits that it will conduct the repairs, and acknowledges that the homeowner is relying to their detriment on these assurances.  Even a document such as this, however, is not ironclad and homeowners may still lose their claims in the event they attempt to bring a suit for water infiltration or other construction defects more than two years after they discovered the defect.  The only surefire absolute way to stop the statute of limitations clock from ticking is to commence a lawsuit.  

The following cases on estoppel have a variety of outcomes but the Oreck case is the clearest warning to homeowners that the statute of limitations may run no matter what discussions and exchanges have transpired with the builder.  Keep in mind that these statutes of limitation cases pertain to non-warranty claims for negligence, breach of contract, etc. and not specifically to new home warranty claims as discussed in the Vlahos case above.

Mutual Service Life Insurance Company v. Galaxy Builders, Inc., 435 N.W.2d 136 (Minn. Ct. App. 1989).  A building owner brought an action alleging defects in the construction against a general contractor who constructed its building.  The floors of the building were required to be 4 inches to 6 inches thick.  Approximately one year after the building was constructed, it was discovered that the floors were actually 2-1/4 inches to 5 inches thick.  This lack of thickness caused the floors to fail.  

The property owner commenced a lawsuit more than two years after discovering the actual insufficient thickness of the floor.  The court found that even if the hidden nature of the defect constituted “fraud” pursuant to Minn. Stat. § 541.051, once the defect was discovered, the statute of limitations was no longer “tolled” and as such, although the court allowed the building owners to continue their case on the basis of estoppel (assurances that the building would be fixed by the builder), it found that fraud stops the clock only until the fraud is discovered.


Rhee v. Golden Home Builders, Inc., 617 N.W.2d 618 (Minn. Ct. App. 2000).  The owners of a newly constructed home brought an action against the builder alleging construction defects.  The homeowners observed leakage from the floors and windows during heavy rains and they complained to the builder, who made repeated assurances that the defect would be repaired and tried unsuccessfully for several years to repair the problem.


The homeowners bought the home from the builder in December 1993 and the following Spring (1994), discovered water leaks during heavy rains.  The builder assured the homeowner that the problems would be fixed beginning in 1994 and continued to make these assurances, along with several unsuccessful repair attempts, until 1998.  Because the problems continued, the homeowners began a lawsuit in 1998.  The builder claimed that the homeowners were entitled to no recovery because the homeowners’ claims were barred under the statute of limitations.  The trial court dismissed all of the homeowners’ claims, stating that the statute of limitations had expired prior to the commencement of the lawsuit.  The court noted:

There is no dispute that the [homeowners] discovered substantial leakage in the spring of 1994.  But a builder may be estopped [prevented] from asserting the bar of statute of limitations if his conduct satisfies the elements of equitable estoppel:

(1) There must be conduct—acts, language or silence—amounting to a representation or concealment of material facts.

(2) These facts must be known to the party estopped.

(3) The truth concerning these facts must be unknown to the other party claiming the benefit of estoppel, at the time when such conduct was done, and at the time when it was acted upon by him.

(4) The conduct must be done with the intention, or at least with the expectation, that it will be acted upon by the other party or under such circumstances that it is both natural and probable that it will be so acted upon it.  

(5) The conduct must be relied upon by the other party and thus relying, he must be led to act upon it.

(6) He must in fact act upon it in such a manner as to change his position for the worst.

The court of appeals found that when all of these elements are satisfied, or when reasonable minds could disagree as to whether all of the six elements are satisfied, the homeowners are entitled to at least present their case to a jury rather than have their case dismissed in its entirety.  The court went on to note:

When a party allegedly responsible for remedying a defect in real property makes assurances or representations that the defect will be repaired, the party may be estopped from asserting a statute of limitations defense if the injured party reasonably and detrimentally relied on the assurance or representations (citing Hydra Mack v. Onan Corp., 450 N.W.2d 913, 919 (Minn. 1990).

The Rhee case gives hope to some homeowners who have waited more than two years from first discovering a problem to commence suit.  However, the court did note that in the event only one reasonable inference can be made as to whether the builder engaged in acts causing estoppel, the homeowner will not then receive the benefit, their case will be dismissed, and they will be able to recover nothing.  The court noted, however, when reasonable people could differ as to whether the six elements of estoppel are present, the homeowner (luckily for them) will be allowed to present their case to a jury.



Oreck v. Harvey Homes, Inc., 602 N.W.2d 424 (Minn. Ct. App. 2000).  The homeowners in this matter contracted with the builder for the construction of a stucco home in 1994.   Under the contract the builder was specifically not defined as a general contractor on the project.  The homeowners worked directly with the stucco provider during the construction of the home.  Construction was completed in 1995.  The builder communicated a number of the homeowners’ complaints to subcontractors despite its position that it was not the general contractor.


After the homeowners moved into the property they experienced leaking from rain, leaking from ice dams and issues related to defective stucco and windows.  The builder requested the stucco subcontractor perform stucco repairs.  The stucco contractor completed repairs in 1995.  The builder sent one of its own employees to add caulking to the home but this effort did not stop the leaking problems.  In 1996, the builder sent a window manufacturer to the home to inspect the windows.  This window manufacturer concluded that there was no problem with the manufacture or installation of the windows.


The homeowners commenced a lawsuit in November 1997.  The lawsuit was commenced days after the two-year anniversary of the discovery of the defects in the home.  Both the builder and the stucco manufacturer ultimately made a motion to the court asking the court to dismiss the homeowners’ case in its entirety based on the two-year statute of limitations.

The court also considered the issue of whether the statute of limitations clock was stopped because of the builder’s responses to complaints prior to the lapse of the two-year statute of limitations.  The court used the term “equitable tolling” for its analysis of this issue, although some courts use the term “estoppel” to analyze this question.  The court noted:

Estoppel depends on the facts of each case and ordinarily presents a question for the jury.  

citing Brenner v. Nordby, 306 N.W.2d 126 (Minn. Ct. App. 1981).  This holding benefits homeowners and the court stated that the issue of whether the statute of limitations was tolled (stopped) is a question for a jury to decide.  When a question is for a jury to decide, the builder may not simply move to have a case dismissed immediately upon commencement of the action.  The court noted that “the primary issue in this case is whether [the builder] made assurances to the [homeowners] that they would repair the leakage in the windows, roof and sockets.”  The court also noted that specific correspondence from the builder attempted to blame the water leakage on other contractors.  This was a factor in deciding whether assurances had been made by the builder that it would correct the problems and ultimately revolved around the question as to whether the homeowners could maintain a claim more than two years after the discovery of the first water.  Ultimately the court found while the homeowners claimed that the builder had made assurances of repair, the facts indicated that the clock was not stopped, the statute of limitations had expired, and the homeowners received nothing.

*  *  *

J. Robert Keena is an attorney with Hellmuth & Johnson, PLLC.  He represents homeowners in construction defect claims, including water infiltration and mold cases.  Mr. Keena’s past experience includes representation of insurers on property damage cases as well as representation of contractors accused of defective construction.  Mr. Keena can be reached at (952) 941-4005 or jkeena@hjlawfirm.com for questions and comments.
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� But, see Wittmer v. Ruegemer, 402 N.W.2d 187 (Minn. Ct. App. 1987) which found that the statute of limitations began to run not upon the discovery of water from the defective septic system but instead upon receipt of a report from an expert stating that the system was defective.  (This case should not be relied upon when a homeowner is at or near two years since the initial discovery of water in a water infiltration case as other courts have decided the issue differently, as set forth above.)
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